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UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 


Docket No. 74-1613 


Fermina Montez, on her own behalf and on behalf of her 
infant childrcn, José Mirino Montez and Armando Montez 
on behalf of themselves and ail others similarly situated, 

Plaintiffs-A ppc liant s, 

against 

George K. Wyman, individually and as Commissioner of the 
Department of Social Services of the State of New York and 
Jack R. Goldberg, individually and as Commissioner of the 
Department of Social Services of the City of New York, 

Dejendants-A ppelle es. 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF OF MUNICIPAL APPELLEE 
Sta tuent 

This is an appeal from orders of the United States District 
Court for the Southern District of New York (Bonsal, /.), 
entered on May 30, 1973, and May 20, 1974. The first of these 
orders granted défendant Wyman’s motion to dismiss the com- 
plaint as to him. The second granted défendant Goldberg’s 
motion to dismiss the complaint as to him.* 

* We would note that appcllant’s Notice of Appeal is dated 
March 28, 1974, which is approximatcly two months before the 
order dismissing this action as against the défendant Goldberg was 
entered in the District Court. This would appear at least irrcgular 
under Rulc 4(a) of the Fédéral Rulcs of Appellate Procedure, and 
may possibly constitutc a jurisdictional bar to this appeal. 
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Pursuant to leave granted by this Court, this appeal is being 
heard on the original record in the District Court. 


Questions Presented 

1. Did the District Court, in the exercise of its equity powers, 
abuse its discrétion in holding that it would not order the muni¬ 
cipal défendant, Goldberg, to pay to plaintiff rétroactive benefits 
allegedly wrongfully withheld? 

2. Was the défendant Goldberg in his actions challenged 
herein, wherein he was administering a New York State social 
welfare district, sufficiently a State officer to warrant the conclu¬ 
sion that this action, insofar as it seeks money damages, is barred 
by the Eleventh Amendment of the United States Constitution? 

Facts 

( 1 ) 

Plaintiff, Fermina Montez, on her own behalf, and on behalf 
of her infant children, José and Armando Montez, and on behalf 
of ail others similarly situated, instituted this civil action for 
declaratory and injunctive relief pursuant to 42 U. S. C. Section 
1983, on October 31, 1969. Named as défendants were George 
K. Wyman, individually and as Commissioner of the Department 
of Social Services of the State of New York, and Jack R. Gold¬ 
berg, individually and as Commissioner of the Department of 
Social Services of the City of New York. Plaintiff sought relief 
from the enforcement of § 353.3(a)(2) of the Régulations of 
the New York State Department of Social Services (18 N. Y. C. 
R. R. 353.3(a) (2) ), which régulation (since repealed) required 
that the income of a stepparent in excess of his own needs as 
defined by the State be applied against the needs of his step- 
children in their application for assistance. Plaintiff in her com- 
plaint contended that this régulation arbitrarily assumed that the 
income of the stepparent was available for the support of his 
stepchildren and that the enforcement of the régulation consti- 
tuted a violation of the Due Process and Equal Protection clauses 
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of the Fourteenth Amendmcnt, the right to privacy, and the 
Social Security Act (42 U. S. C. 601 et seq.). 

The complaint allégés the following: Plaintiff Fermina Mon¬ 
tez is the mother of José and Armando Montez, 12 and 11 ycars 
of âge, respectively. The children’s father, José Montez, stopped 
ail support of the children in June 1968. Plaintiff was forced 
to leave her employment in June of 1968 to look after her 
children, who had dropped out of school. Plaintiff divorced José 
Montez in October 1968. Montez’s présent “whereabouts” was 
not known. In January of 1969 plaintiff married Luis Perdomo. 
He was unable to contribute to the children’s support other than 
the cost of shelter. Plaintiff received public assistance under the 
Aid to Families with Dépendent Children (AFDC) program on 
behalf of the two Montez children. In February of 1969, she 
received a “Notice of Intent to Suspend Public Assistance”. Aid 
was eut off as of February 1, 1969.* At a hearing held on March 
11, 1969, plaintiff was required to report her husband's income, 
to be figured into the calculation of her aid. On April 2, 1969, 
plaintiff requested a hearing to review her treatment. Plaintiff 
claimed that there was no response to this request. 

The plaintiff by her complaint sought the issuance of a 
temporary and permanent injunction, the convening of a 3- 
Judge Court under 28 U. S. C. §§ 2281 and 2284, a declaratory 
judgment pursuant to 28 U. S. C. § 2202, and rétroactive pay- 
ments. Juridiction was alleged under 28 U. S. C. §§ 1343(3) 
and 1343(4). 


* It should be noted that plaintiffs aid was terminated on 
February 11, 1969 bccausc of hcr marriage. Assistance was resumed 
on February 19, 1969. A pre-termination review was held on March 
11, 1969 bccausc Mrs. Perdomo refused to allow the Department 
of Social Services to complété its investigation. As a resuit of this 
review aid was again terminated on March 24, 1969. Plaintiff reapplicd 
for assistance on March 25, 1969, and since her husband had signed 
an application for public assistance, the aid was restored on April 1, 
1969. See affidavit of Eugcne E. Coppola, dated Dccember 5, 1969. 
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On December 11, 1969, Judge Frankel denied the plain- 
tifFs application for a temporary rcstraining order and the con- 
vening of a 3-Judge Court. He endorsed the moving papcrs: 

“Plaintiff concédés there is no dispute as to her présent 
or future entitlement, but only an open question as to 
past allowances. The basis for this motion being con- 
cededly absent, it is denied. So ordered.” 

( 2 ) 

On May 27, 1970, Judge Metzner denied an application 
by one Délia Cancel to intervene in the action, suggesting that 
she commence an entirely new action. An action was subse- 
quently instituted challenging the aforementioned State régula¬ 
tion. Cancel v. Wyman, 321 F. Supp. 528 (S. D. N. Y., 1970). 
On August 24, 1970, Judge Cooper denied Cancel’s application 
for the convening of a 3-Judge Court on the basis that no sub- 
stantial constitutional question was raised. Judge Cooper per- 
mitted maintenance of a class action, and left for trial the issue 
as to the existence of a conflict between State and fédéral régula¬ 
tions. An appeal of this decision was subsequently dismissed. 
Cancel v. Wyman, 441 F. 2d 553 (2d Cir., 1971). 

(3) 

In the p r esent case, on February 25, 1971, appellant moved 
for summary judgment to recover rétroactive payments allegedly 
due her for the period from February 1, 1969, through Decem¬ 
ber 31, 1969, in the amount of $809.20. On May 5, 1971, 
Judge Metzner denied the motion, stating: 

“In view of Judge Frankel’s decision, this action has 
been limited to recovery by plaintiff of allegedly past due 
deficiencies during a specified period . . . 

I agréé with Judge Cooper that the asserted consti¬ 
tutional bases of plaintiffs claim are insubstantial. On 
the contention that the régulations (18 N. Y. C. R. R. 
§ 353.3(a)(2) (i) and 45 C. F. R. § 203.1) are incon- 
sistent, I would deny summary judgmcnt since the reso¬ 
lution of the issue is not clear. In fact it would appear 
that the resuit would be contrary to plaintiffs contention. 
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Finally, there is scrious doubt, as gleaned from the affi¬ 
davits, as to whether any sum is due this plaintif!.” 

On September 20, 1972, an order was entered by the District 
Court for the Southern District of New York dismissing the 
action for lack of prosecution. However, on motion of the plain¬ 
tif!, this order was vacated on January 18, 1973. On February 
14, 1973, défendant Wyman moved pursuant to Rule 12, Fed. R. 
Civ. Pr., to dismiss the complaint as to him for lack of jurisdic- 
tion, and pursuant to Rule 15, Fed. R. Civ. Pr., to amend his 
answer to include the Eleventh Amendment as a bar to rétroactive 
payments as sought by plaintif!. On May 7, 1973, défendant 
Wyman’s motion to dismiss the complaint was granted. Judge 
Bonsal wrote: 

“In view of Judge Metzner’s decision, the only re- 
maining issue is whether plaintif! is entitled to rétroactive 
payments for alleged past deficiencies in her A. F. D. C. 
payments. 

. . . Under the Eleventh Amendment this court does 
not hâve jurisdiction to direct that the State of New York 
makc rétroactive payments out of State funds for alleged 
past deficiencies in A. F. D. C. payments (citing cases)." 

(4) 

On December 17, 1973, défendant Goldberg moved pursuant 
to Rule 12(b)(l) and (6) Fed. R. Civ. Pr., for an order dis- 
•nissing the complaint as to him on the grounds that the Court 
lackcd jurisdiction over the subject matter and that the complaint 
failed to State a claim upon which relief might be granted. 

Plaintif! had originally contended, on the basis of the af¬ 
fidavits filed with respect to her earlier motion for summary 
judgment, in 1972, that she was entitled to a total of $2,384.70 
in public assistance from February 1, 1969 through Decem¬ 
ber 31, 1969, of which amount she daims to hâve received 
$1,575.50, leaving a balance of $809.20. At the time of de- 
fendants’ motion to dismiss, plaintif! claimed that she was en¬ 
titled to a total of $3,370.82 for the year 1969, with a balance 
allegedly still due of $1,795.32. 
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In an affidavit in support of défendant Goldbcrg’s motion to 
dismiss, Gayle Redford, an Assistant Corporation Counsel, con- 
tended that plaintif?’s calculations are inaccurate in that they do 
not take into account the fact that her husband, Mr. Perdomo 
was placed on plaintifTs welfare budget in April 1969 and that 
his income was included in the computation of plaintifTs need 
for the following nine month period of 1969. Moreover, the 
calculations do not accurately reflect the extent to which 
Perdomo’s income should hâve been applied in determining 
his and the plaintifTs welfare benefits. 

The cancellcd welfare checks submitted by défendant Gold- 
berg, indicate that from April 1, 1969, through December 31, 
1969, virtually ev ry check under case number 2769360 was 
issued to Luis Perdomo; only two totalling $46.00 were issued 
to plaintif?. The checks issued to Luis Perdomo supplemented 
his monthly income of $278.00. This income should hâve been 
applied in calculating the benefits due Perdomo and, at the 
very least, plaintif? (and thcir son Luis), during the 9 months 
in which they were on the same welfare budget. These eamings 
totalled $2,502.00 ($278.00 x 9) from April 1, 1969 through 
December 31, 1969. Despite this income, plaintif? claimed that 
her husband was giving her only about $100 a month. 

The affidavit in support of défendant Goldberg’s motion 
showed that no money was owed to the plaintif?. While plain¬ 
tif? claimed that, from February 1, 1969 through December 
31, 1969, she received only $1,575.50 in assistance, the can- 
cclled checks submitted by défendant Goldberg clearly indicatcd 
that plaintif? and her husband were actuaily paid $2,051.45 dur¬ 
ing that period under case number 2769360. 

In addition, payments totalling $1,203.44 were paid by the 
Department of Social Service under the medicaid program for 
hospitalization of plaintif? in connection with her pregnancy and 
the birth of Luis Perdomo in November, 1969. This child is the 
son of plaintif? and Luis Pt.rdomo. Even if Perdomo’s salary 
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had not been applied in calculating welfare benefits due plaintif! 
and her husband, then it should hâve been applied to the hospital 
bills incurred by the plaintif!. 1 1 1s was not done. 


Opinion Below 


Judge Bonsal granted défendant Goldberg’s motion to dis¬ 
miss the complaint, treated as a motion for summary judgment. 
In a decision dated March 25, 1974, Judge Bonsal wrote: 

.. Under New York Social Welfare Law § 101 (1966) 
Mr. Perdomo was responsible for the support of the 
two Montez children from January, 1969, when he be- 
came the husband of Fermina Montez. If Mr. Perdomo 
is included in the calculations, plaintif! would hâve been 
entitled to a total of $2,025.18 in public assistance bene¬ 
fits for the year 1969. The affidavits, however, show 
that plaintif! and her husband received $2,051.45, which 
is of course more than this amount. In any event, the 
award of rétroactive benefits for allcgcd past deficiencies 
in AFDC payments lies within the fédéral courts’ equity 
powers. See Rothstein v. Wy mari, 467 F. 2d 226 (2d 
Cir. 1972), cert. denied, 411 U. S. 921 (1973). On 
the basis of the record herein, the Court finds no basis 
for the exercise of its equity powers to grant the claimed 
rétroactive payments.”* 


Applicable New York State Statute* and Régulations 
Social Services Law 

“S 17. Powers and duties of the commissioner 
The commissioner shall 

(a) déterminé the policies and principles upon which 
public assistance, services and care shall be provided 


* For the convcnicnce of this Court, Judge Bonsal’s opinion in 
its entirety is annexed as an appendix to this brief. 
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within the State both by the State itself and by the local 
govemmental units within the limits hereinafter pre- 
scribed in this chapter; 

(b) make known his policies and principles to local 
social services officiais and to public and private insti¬ 
tutions ai.d welfare agencies subject to his regulatory and 
advisory powers; 

(c) in consultation with the civil service commission, 
establish minimum qualifications for positions in local 
social services departments and classify such positions 
according to differing capabilities, skills, responsibilities 
and éducation suitable to the various phases of welfare 
administration, not inconsistent with the standards and 
guidelines of a duly authorized fédéral agency, having 
due regard for recruitment of personnel and the require- 
ments and varying types of communities within the State. 
Notwithstanding any inconsistent provision of law, rule 
or régulation, when (i) a position is vacant and not 
filled for a continuous period of three months, and (ii) 
provided that no person meeting ail the prescribed mini¬ 
mum qualifications is available therefor, the local social 
services commissioner may, if in accordance with fédéral 
standards, waive thosc qualifications which he deems 
least essential for such position and make a provisional 
appointment of a person otherwise qualified therefor; 

(d) report at least once a year to the governor and 
the législature with respect to the affaire of the depart- 
ment and the status of welfare programs in the State and 
make recommendation for the improvement and develop¬ 
ment of welfare programs; 

(e) exercise such other powers and perform such 
other duties as may be imposed by law.” 

“S 20. Powers and duties of the department 

3. The department is authorized: 

(a) to supervise local social services departments 
and in exercising such supervision the department shall 
approve or disapprove rules, régulations and procedures 
made by local social services officiais within thirty days 
after filing of same with the commissioner; such rules, 
régulations and procedures shall become operative im- 
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mediately upon approval or on the thirtieth day after 
such submission to the commissioner unless the com- 
missioner shall specifically disapprove said rule, régu¬ 
lation or procedure as being inconsistent with law or 
régulations of the department; 

* * *>* 

“§ 56. City public welfare districts 

The cities of New York, Oswego, Poughkeepsie and 
Auburn shall hâve ail the powers and duties of a public 
welfare district insofar as consistent with the provisions 
of the spécial and local laws relating to such cities. The 
ofiicers thereof charged with the administration of public 
assistance and care shall hâve additional powers and 
duties of a commissioner of public welfare not incon¬ 
sistent with the laws relating to said cities. 

* • * « 


“S 61. Public welfare districts 

For the purpose of administration of public assistance 
and care the State shall be divided into county and city 
public welfare districts as follows: 

1. The cities of New York, Oswego, Pough¬ 
keepsie and Auburn are each hereby constituted a 
city public welfare district. 

2 . * * * 

3. Each of the counties of the State not included 
in subdivisions one and two of this section is hereby 
constituted a county public welfare district.” 

M § 62. Responsibility for public assistance and care 

1. Subject to reimbursement in the cases hcrein- 
after provided for, each public welfare district shall be 
responsible for the assistance and care of any person who 
résides or is found in its territory and who is in need of 
public assistance and care which he is unable to provide 
for himself.” 
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“§ 101. Liability of relatives to support 

1. The spouse or parent of a récipient of public 
assistance or care or of a person liable to become in need 
thereof shall, if of suflicient abiiity, be responsible for 
the support of such person, provided that a parent shall 
be responsible only for the support of a minor child. 
Step-parents shall in like manner be responsible for the 
support of minor step-children. 

2. The liability imposed by this section shall be for 
the benefit of the public welfare district concemed or 
any legally incorporated non-profit institution which re- 
ceives payments from any govemmental agency for the 
care of medically indigent persons, and such liability 
may be enforced by appropriate proceedings and actions 
in a court of competent jurisdiction. Such proceedings 
and actions may be brought by such an institution in 
any court wherein a similar proceeding or action could 
be brought by a public welfare official.” 

“New York Code of Rules and Régulations Social 
Welfare, 18 N. Y. C. R. R. §353.3(a)(2) 

Ail available and unrestricted income of an appli- 
cant or récipient and of the spouse, if in the home, shall 
be prorated and applied against the needs of the appli- 
cant, the spouse and the minor children of either or 
both. If the spouse is posscssed of income but, under 
exceptional circumstances, refuses to make application 
for assistance and to hâve his income so applied against 
the needs of his family, the needs of such person shall 
be estimated as if he were applying for public assistance 
and his income applied first against his own need and 
any surplus against the needs of his dependents.” (re- 
pealed, June 1970). 


POINT I 

The District Court properly granted Défendant Gold- 
berg’s motion for dismissal, treated as a motion for sum- 
mary judgment 

O) 

The only issue before the District Court was whether plain¬ 
tif! is entitled to rétroactive payments for alleged past deficien- 
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cies in her AFDC payments. Plaintif! had originally contended, 
on the basis of the affidavits filed with respect to her earlier 
motion for summary judgment, that she was entitled to a total 
of $2,384.70 in public assistance from February 1, 1969, 
through December 31, 1969, of which amount she claimed that 
she received $1,575.50, leaving a balance of $809.20. Subse- 
quently, plaintif! claimed that she was entitled to a total of 
$3,370.82 for the year 1969, with a balance allegedly still due 
of $1,795.32. 

Défendant Goldberg made a motion to dismiss the com- 
plaint as to him on the ground that the Court lacked juridic¬ 
tion over the subject matter and that the complaint failed to 
state a claim upon which relief might be granted. Défendant 
Goldberg’s motion was accompanied by an affidavit by Assist¬ 
ant Corporation Counsel, Gayle Redford, and photocopies of 
cancellcd welfare checks issued to the plaintif! and her husband 
for 1969. The affidavit and the checks conclusively proved that, 
while plaintif! claimed in her complaint that she received only 
$1,575.50 in assistance from February 1, 1969 through De¬ 
cember 31, 1969, plaintif! and her husband were actually paid 
$2,051.45 during that period under case number 2769360. It 
was also affirmed that plaintilfs figures for amounts allegedly due 
were incorrect in that they did not take into account the fact that 
Mr. Perdomo was placed on plaintift’s welfare budget in April 
1969 and that his income was included in the computation of 
plaintifî’s need during this period. 

The decision of the District Court stated that under New 
York Social Welfare Law § 101 (1966), Mr. Perdomo was 
responsible for the support of the two Montez children from 
January, 1969, when he becamc the husband of Fermina 
Montez. Judge Bonsal’s opinion indicated that the plaintif! 
was very likely overpaid for the year 1969. However, the de¬ 
cision did not expressly rest on this ground. The Court instcad 
concluded that: “On the basis of the record herein, the Court 
finds no basis for the exercise of its equity powers to grant the 
claimed rétroactive payments.” The Court did not discuss de- 
fendant Goldberg’s asserted Eleventh Amendment defense. 
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( 2 ) 

Under the Fédéral Rules of Civil Procedure a Rule 12(b) (6) 
motion to dismiss for failure to State a claim upon which relief 
can be granted is to be converted into motion for summary 
judgment whenever matters outside the pleadings are presented 
to and accepted by the Court. 

In the instant case défendant Goldberg’s motion to dismiss 
was accompanied by an affidavit and cancelled checks which, 
we believe, conclusively showed that the plaintiff was not in 
fact owed any additional money, since she was paid $2,051.45 
from February 1, 1969 through December 31, 1969 under 
case number 2769360.* The District Court’s opinion does not 
purport to rest its decision on this ground. However, the Court 
did appear to accept the défendant Goldberg’s figures as ac- 
curate. Based upon this showing by the défendant Goldberg, 
and the failure of plaintiff, in the court below as well as in 
this Court, to présent any convincing contrary figures, we 
submit that this was an a fortiori case for the trial court’s de- 
clining to exercise its discrétion to refuse équitable relief. 

It is accepted that under Rothstein v. Wyman, 467 F. 2d 
226 (2nd Cir., 1972), cert denied, 411 U. S. 921 (1973), the 
Court’s equity jurisdiction may be used to détermine if rétroactive 
benefits are recoverable in cases involving categorical aid under 
the Social Security Act. In Rothstein, a case brought by récipi¬ 
ents of Aid to the Aged Blind and Disabled from the seven 
counties surrounding New York City challenging Social Services 
Law § 131-a, the District Court enjoined the défendants from 
enforcement of that statute and awarded rétroactive benefits. 


* In this Circuit affidavits and exhibits hâve bcen accepted on 
Rule 12(b)(6) motions, and when so accepted the motion bccomes 
one for summary judgment. See, e.g., Thompson v. New York Cen¬ 
tral R. R. Co., 361 F. 2d 137 (2nd Cir., 1966) (affidavits); Larsen 
v. American Airlines Inc., 313 F. 2d 599 (2ndCir., 1962) (affidavit); 
General Tire and Rubber Co. V. Jefferson Chem. Co., 46 F. R. D. 
607 (S. D. N. Y., 1969) (exhibits); Madeirense DO Brasil S/A v. 
Stulman-Emrick Lumber Co., 147 F. 2d 399 (2nd Cir., 1945) cert. 
den. 325 U. S. 861 (1945) (exhibits-letter). 
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On appeal, this Court held that the award of rétroactive pay- 
ments by the District Court was not a proper exercise of the 
District Court’s équitable powers. This Court said that in wield- 
ing equity power the Court must weigh competing daims and 
détermine where a prépondérance of the equities lies. 

In this case, plaintif! has not demonstrated on what basis the 
Court had any discrétion to exercise its équitable power. The 
défendant Goldberg’s calculations as shown by the affidavit and 
cancelled checks were not successfully challenged by plaintif!. 
Since there was apparently no money owed to the plaintif!, under 
any construction of the equities involved in this case, the District 
Court properly found that there was no basis upon which to 
exercise its equity juridiction. 


POINT II 

The action against the municipal défendant is barred 
by the Eleventh Amendment to the United States Consti¬ 
tution. 


O) 

In a decision dated May 7, 1973, Judge Bonsal held that 
this action against the State défendant should be dismissed, on 
the ground that the District Court did not hâve juridiction to 
direct that the State of New York make rétroactive payments out 
of State funds for alleged past deficiencies in AFDC payments. 
This decision was pursuant to Rothstein v. Wyman, supra, which 
held that, although injunctive relief was properly granted in a 
finding that geographical difïerential was unjustificd by cost 
factors and in conflict with the Social Security Act, an award 
of rétroactive benefits was an improper exercise of equity juri¬ 
diction and was barred by the Eleventh Amendment of the 
United States Constitution. 

Recently the United States Suprême Court in Edelman v. 

Jordan, -U. S.-, 39 L. Ed. 2d 662 (1974), held that a 

fédéral court’s remédiai power, consistent with the Eleventh 
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Amendment is necessarily limited to prospective injunctive re¬ 
lief and may not inciude a rétroactive award which requires the 
payment of funds from a State treasury. It is submitted that 
rétroactive payments may not be imposed on either défendant 
Wyman or défendant Goldberg in the présent case. 

( 2 ) 

We do not here question that if a municipality is functioning 
in an autonomous manner within its dclegated sphere of author- 
ity it is not immune from suit under the Eleventh Amendment 
to the United States Constitution. See, e.g., Port of Seattle v. 
Oregon W. R. R., 255 U. S. 56, 70 (1921) (suit to quiet title); 
Graham v. Foison, 200 U. S. 248 (1906) (liability on bonds); 
Lincoln County v. Luning, 133 U. S. 529 (1890) (liability on 
bonds issued by the county under an empowering state statute); 
Martcham v. City of Newport News, 292 F. 2d 711 (4th Cir., 
1961 ) (tort liability) ; Universal Surety Co. v. Lescher and Ma- 
honey, 340 F. Supp. 303 (N. Ariz., 1972) (liability on a county 
contract); Cooper v. Westchester County, 42 F. Supp. 1 (S. D. 
N. Y., 1941) (patent infringement). 

However, a municipality may be considered a state défendant 
for the purposes of the Eleventh Amendment if it is acting as the 
alter ego of the State in a particular case. Moor v. County of 
Alameda, 411 U. S. 693, 717-722 (1973). 

(3) 

It is clear that défendant Goldberg was in this case func¬ 
tioning as an agent of the State, and enforcing a State régulation. 
New York State Social Services Law § 61 divides the State 
of New York, for purposes of public welfare, into county and 
city public welfare districts. The City of New York is a public 
welfare district ( Id .). The purpose stated in the statute for this 
division into districts is “the purpose of administration”. By 
this, presumably, is meant administrative convenience or efti- 
ciency. Under Section 62 of the Social Services law each public 
welfare district, subject to the reimbursement, is responsible for 
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the assistance and care of any person within its juridiction who 
is in need of public assistance. Howevcr, the local public welfare 
districts do not operate autonomously. The New York State 
Commissioner of Social Services détermines the policics and 
principles upon which public assistance, services and care is pro- 
vided within the State. Social Services Law § 17. Although the 
local social services departments may implemcnt some of their 
own rulcs, régulations and procedures, these must be approved 
by the New York State Department of Social Services. Social 
Services Law § 20.* 

A recent Suprême Court decision involving the Social Secur- 
ity Act has apparently considered county officiais to be “state 
officiais” for Eleventh Amendaient purposes, when the case 
involved challenges to state statutes or régulations as enforced by 

these officiais. Edelman v. Jordan, -U. S.-, 39 L. Ed. 2d 

662 (1974). In this case two of the four défendants were, it 
appears, county officiais, i.e., the director of the Cook County 
Department of Public Aid and the comptroller of Cook County. 
See 39 L. Ed. 2d at 667. Nonetheless, the Court treated ail 
défendants as “state officiais” and therefore immune from suit 
under the Eleventh Amendmcnt since they were administering 
the federal-state programs of Aid to the Aged, Blind and Dis- 
ablcd pursuant to the challenged state régulations. 

Défendant Goldberg allegediy underpaid plaintifl pursuant 
to a régulation of the State Social Services Department, 18 
N. Y. C. R. R. § 353.3(a)(2). This régulation was promul- 
gated to enforce a State slatute which requires a stepparent to 
support an AFDC recipient’s minor children. Social Services 
Law § 101. This was not a local policy. The régulation in ques¬ 
tion, 18 N. Y. C. R. R. § 353.3(a) (2), which has since been 
repealed, was a State régulation not subject to local control. 


* See gcnerally, discussing the relationship between the State and 
City under New York’s welfare program, City of New York v. 
Richardson, 473 F. 2d 923, 927 (2d Cir.), cert. denied, 412 U. S. 

950 (1973), decision on remand to 3-judge court,-F. Supp - 

(S. D. N. Y., 1974). 
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Défendant Goldberg had no discrétion whether or not to enforce 
this State régulation. 

Griffin v. School Board, 377 U. S. 218 (1964), cited in the 
Edelman case (and noted by the plaintiff, App. Br., p. 3) is, then, 
not in point. Griffin involved county policies executed by county 
officiais. Both Edelman and the présent case differ from Griffin, 
since both of these cases involve challenges to State statutes and 
régulations enforced by municipal (county or city) officiais. On 
the facts of the instant case it should be held, as it was apparently 
held in Edelman, that the défendant local official administering 
such a State program is immune from a suit for damages under 
the Eleventh Amendment. 


CONCLUSION 


The judgment appealed from should be affirmed, with 
costs. 

July 26, 1974. 


Respectfully submitted. 


Adrian P. Burke, 
Corporation Counsel, 
Attorney for Municipal Appellee. 


L. Kevin Sheridan, 
Susan S. Belkin, 

Of Counsel. 


Jay David Gayner, a third-year law student at Boston University 
School of Law, assisted in the préparation of this brief. 
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i* morandum of District Judge Bonsaï, 
dated March 25, 1974 

MEMORANDUM 

Bonsal, D. J. 

Plaintiff, on her own behalf, on behalf of her infant children, 
José and Armando Montez, and on behalf of ail others similarly 
situated, instituted this action on October 31, 1969 against 
défendants, George K. Wyman, individually and as Commissioner 
of the Department of Social Services of the State of New York, 
and Jack R. Goldberg, individually and as Commissioner of 
the Department of Social Services of the City of New York, 
seeking relief from the enforcement of § 353.3(a)(2) of the 
Régulations of the New York State Department of Social Serv¬ 
ices (18 N. Y. C. R. R. § 353.3(a) (2)), which requires that 
the income of a stepparent in excess of his own needs as de- 
fined by the State be applied against the needs of his step- 
children in their application for assistance. The plaintiff con- 
tends that this régulation arbitrarily assumes that the income 
of the stepparent is available for the support of his stepchildren 
and that the enforcement of this régulation constitutes a viola¬ 
tion of the Due Process and Equal Protection clauses of the 
Fourteenth Amendment, the right to privacy, and the Social 
Security Act (42 U. S. C. §§601 et seq.) and the régulations 
promulgated thereunder (45 C. F. R. §§ 201 et seq.). 

The complaint allégés that plaintiff, Fermina Montez, is the 
mother of José and Armando Montez, 12 and 11 years of âge 
respectively; that the children’s father, José Montez, stopped ail 
support of the children in June of 1968; that plaintiff was forced 
to leave her employment in June of 1968 to look after her chil¬ 
dren, who had dropped out of school; that Fermina Montez 
divorced José Montez in October of 1968; that José Montez’s 
présent whereabouts is unknown, that Fermina Montez married 
Luis Perdomo in January of 1969, that Luis Perdomo is unable 
to contribute to the children’s support other than the cost of 
shelter; that plaintiff, Fermina Montez, received public assistance 
under the Aid to Families with Dépendent Children (“AFDC”) 
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program on behalf of the two Montez children; that this aid 
continued to February of 1969, when she received a “Notice 
of Intent to Suspend Public Assistance”; that aid was eut off 
as of February 1, 1969; that at a hearing held on March 11, 
1969, plaintif! was required to report her husband’s income, to 
be figured into the calculation of her aid; that on April 2, 1969, 
plaintif! requested a hearing to review her treatment; and that 
there was no response to this request. The complaint seeks the 
issuance of a temporary and permanent injunction, the convening 
of a 3-Judge Court under 28 U. S. C. §§ 2281 and 2284, a 
declaratory judgment pursuant to 28 U. S. C. § 2202, and rétro¬ 
active payments. Juridiction is alleged under 28 U. S. C. 
§§ 1343(3) and 1343(4), 

This action has had a varied course. On December 11, 1969, 
Judge Frankel denied the plaintiffs application for a temporary 
restraining order and the convening of a 3-Judge Court. He 
endorsed the moving papers: 

“Plaintif! concédés there is no dispute as to her présent 
or future cntitlement, but only an open question as to 
past allowances. The basis for this motion being con- 
cededly absent, it is denied. So ordered.” 

On May 27, 1970, Judge Metzner denied an application 
by Délia Cancel to intervene as a plaintif! in the action, suggest- 
ing that she commence an entirely new action. A new action 
was commenccd, and on August 24, 1970 Judge Cooper: denied 
plaintif! Cancel’s application for the convening of a 3-Judge 
Court on the ground that no substantial ccnsititutional issue was 
raised; denied défendants’ motion to dismiss the complaint; and 
granted the plaintiffs motion for an order permitting the action 
to proceed as a class action under Rule 23, Fed. R. Civ. P. 
Cancel v. Wyman, 321 F. Supp. 528 (S. D. N. Y. 1970), appeal 
dismissed, 441 F. 2d 553 (2d Cir. 1971 ). That action has since 
been discontinued. 70 Civ. 2359 (S. D. N. Y. Stipulation and 
Order filed March 6, 1974) (Conner, J.). 
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In the présent case, on February 25, 1971 plaintif! moved 
for summary judgment to recover rétroactive payments allegedly 
due her for the period from February 1, 1969 through December 
31, 1969 in the amount of $809.20. On May 5, 1971 Judge 
Metzner denied the motion, stating: 

“I agréé with Judge Cooper that the asserted con- 
stitutional bases of plaintiff s claim are insubstantial. On 
the contention that the régulations [18 N. Y. C. R. R. 
§ 353.3(a)(2)(i) and 45 C. F. R. § 203.1] are incon- 
sistent, I would deny summary judgment since the résolu¬ 
tion of the issue is not clear. In fact, it would appear 
that the resuit would be contrary to plaintiffs conten¬ 
tion. Finally, there is serious doubt, as gleaned from the 
affidavits, as to whether any sum is due this plaintiff.” 

On September 20, 1972 an order was entered by this Court 
dismissing the action for lack of prosecution. However, on 
motion of plaintiff this Order was vacated on January 18, 1973. 
On February 14, 1973 défendant Wyman moved pursuant to 
Rule 12, Fed. R. Civ. P. to dismiss the complaint as to him for 
lack of jurisdiction, and pursuant to Rule 15, Fed. R. Civ. P. 
to amend his answer to include the Eleventh Amendment as a 
bar to rétroactive payments as sought by the plaintiff. On May 
7, 1973 défendant Wyman’s motion to dismiss the complaint 
was granted. This Court said: 

“In view of Judge Metzner’s decision, the only re- 
maining issue is whether plaintiff is entitled to rétro¬ 
active payments for alleged past deficiencies in her AFDC 
payments. 

... Under the Eleventh Amendment, this court does 
not hâve jurisdiction to direct that the State of New York 
make rétroactive payments out of State funds for alleged 
past deficiencies in AFDC payments. [ci'ing cases].” 
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Défendant Goldberg now moves to dismiss the complaint as 
to him on the ground that the Court lacks jurisdiction over 
the subject matter and that the complaint fails to State a claim 
upon which relief may be granted. 

Plaintif! contends on the basis of the affidavits liled with 
respect to her earlier motion for summary judgment that she was 
entitled to a total of $2,384.70 in public assistance from February 
1, 1969 through December 31, 1969, of which amount she 
daims she received $1,575.50, leaving a balance of $809.20. 
Plaintif! now daims that she was entitled to a total of $3,370.82 
for the year 1969, with a balance allegedly still due of $1,795.32. 
Défendant, however, contends on the basis of cancelled public 
assistance checks issued to plaintif! and to her husband, Mr. 
Perdomo, tnat they together received the sum of $2,051.45 for 
the year 1969. And défendant also contends that plaintifFs 
figures of amounts allegedly due are incorrect in that they do not 
take acco-nt of the fact that Mr. Perdomo was placed on plain- 
tiff’s welfare budget in April, 1969 and that his income was 
included into the computation of plaintifFs need during this 
period. 

Under New York Social Welfare Law § 101 (1966), Mr. 
Perdomo was responsible for the support of the two Montez 
children from January, 1969, when he became the husband of 
Fermina Montez. If Mr. Perdomo is included in the calculations, 
plaintif! would hâve been entitled to a total of $2,025.18 in public 
assistance benefits for the year 1969. The affidavits, however, 
show that plaintif! and her husband received $2,051.45, which 
is of course more than this amount. In any event, the award of 
rétroactive benefits for alleged past deficiencics in AFDC pay- 
ments lies within the fédéral courts’ equity powers. See Rothstein 
v. Wyman, 467 F. 2d 226 (2d Cir. 1972), cert. denied, 411 U. S. 
921 (1973). On the basis of the record herein, the Court finds 
no basis for the exercise of its equity powers to grant the claimed 
rétroactive payments. Accordingly, défendant’s motion to dis- 
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miss the complaint, treated as a motion for summary judgment, 
is granted. See Rules 12(b) and 56, Fed. R. Civ. P. 

Settle order on notice. 

Dudley B. Bonsal 
U. S. D. J. 


Dated: New York, N. Y. 
March 25, 1974. 
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